


ABATEMENT. 


%. Trover does not abate by death of -defendant. Woods 
vs. Howell 


‘2. Set. fa. to make parties, may issue in any reasonable 
time. It is not obliged to be issued at expiration of 12 
months. bed. 


‘See Garnishment, 1. Sci. Fa. 


ACTION. 


1. When a day is appointed for the payment of money, or 
doing any other act, and the day is dependent upon the 
performance of some other act, no action can be main- 
tained until such other act is first performed. Barnes 
vs. Stroiecker 





2. Representations which do not appear to have been 
heard or acted on by a party, can constitute no ground 
of action or defence by that party. Janes vs. the Trus- 
COED, JO i cresivcrcVirceveccevevvecsccnvesctstecers secees sesedecee OLD 


‘See Roads, fe. 1. 











636 INDEX. 
ADMINISTRATORS, EXECUTORS, &c. 


1. A debt due tothe Central Bank is entitled to payment 
from an estate, upon the same footing with “debts due 
the public.” Mahone vs. The Central Bank.........++ 111 


2. Where there is neither father, mother, brother, sister, 
wife nor children, distribution should be made among 
cousins on the paternal and maternal sides equally. 
Redd et al. vs. Clopton et dl...ccscsccsscseccscssecnceeseees 230 


8. The Ordinary is authorized to grant temporary letters 
“until permanent letters are granted.” If there is an 
appeal from the grant of permanent letters, the tempo- 
rary administrator will continue in office until the appeal 
is disposed of. Gresham, Ordinary, vs. Pyron........ 49 


4. An administrator is not necessarily entitled to recover 
all the property of which his intestate died possessed. 
Reeves, adm’r, vs. Matthews....... Lssccnceasnighnledseesaindetn 449 


See Appeal, 2,3. Costs, 1. Equity, 9, 10,12. Hus- 
band and Wife, 1,2. Limitation of Actions, 1. 


ADMISSIONS 


1. Of a party against his interest as to property, are good 
against himself and his privies, whether he is in posses- 
sion or not. Woods and another vs. McGuire's Chil- 


2. Verbal admissions, to be available as evidence, should 
not only be clearly proved, but it should also appear 
that they were deliberately made and clearly identified. 
POM HAF TINIAN... 0s .00susddosieniess oesceussocvesionse 558 


3. Hasty and inadvertent expressions should have little or 
no binding efficacy. did. 


See Corporations, 4. Estoppel, 3. Principal and Surety, 4. 
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AGENT. 


‘See.Principal and Agent. 
ALIMONY. 


1. It is a good plea, in bar of an application for tempora- 
ry alimony, that the parties were not lawfully married; 
and the Court may try and decide this issue without a 
Jury. Roseberry vs. Roseberry...c.ceeseceeeseeseeveeees 139 


AMENDMENT. 


1. Under the Act of 1854, an amendment is allowable at 
any stage of the cause; and hence, when there has 
been a judgment of reversal in the Supreme Court, an 
amendment is allowable before final action in the Court 
below. Walker et al. v8. Cook........ccscccsecccsccseeees 126 


2. Under the Act of 1854, a motion for a new trial may 
be amended by taking another ground, not taken when 
the application was made. Snellings vs. Darrell....... 141 


‘3. The Constable’s return on a Justice’s Court warrant, 
may be amended after judgment. Freeman § Benson 


ve. Carhart Bro’e  Caisc.ccccsessaccseseecscsccesessosesecs 308 
See Appeal, 1. Practice Superior Court, 3. Verdict, 2, 3. 
APPEAL. 


1. A misnomer in an appeal is amendable. Watkins, 
Chappell § Co. vs. Smith. .....cccccccccrccresenccssocccesess 68 


2. Appeal lies from a refusal of the Ordinary to grant let- 
ters pendente lite. Gresham, Ordinary, vs. Pyron.... 268 
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8. If the Ordinary refuses to enter an appeal, mandamus 
is the proper remedy. did. 


4, It is too late to move to dismiss an appeal, when the 
Counsel are concluding the case to the Jury. Kinsey 
vs. The Lessee of Sensborigh......s.ecscecceceseseeeee canine 540 


See Ordinary Court, 2. 
ASSIGNMENTS. 

See Fraudulent Conveyances. 
ATTACHMENT. 


1. The bond is good, though for more than double the 
amount. Shockley vs. Davis et dl......cscccscccecscesseee 175 


2. It need not be attested by the officer issuing, where 
the attachment states its being given in terms of the 
law. Dobbs and another vs. the Justices, §¢.....0.. -- 624 


3. Where both of the joint debtors reside out of the State, 
the affidavit need not recite that the indebtedness is 
F upon a joint contract. Ibid. 


ATTORNEY. 


1. To make him incompetent to testify as to a fact, the 
knowledge of the fact must have been acquired by him, 
both during the relationship of client and Attorney, and 
by reason of that relationship. Watkins, Chappell ¢ 
Coe WG MGR ici Uiicidicscss eve darth ssivedtheosdssevetecd . 68 


2. His lien does not attach to a fund brought into Court 
by his process, but claimed and adjudged to older liens. 
Waters vs. Greenway Bro’s § Co..ccrsccocssscesssrsceese O92 
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BAIL. 


1. The scz. fa. against bail in an indictment, is to be issued 
from the Court of the county where the indictment is, 
and not the county of the residence of the bail. Coop- 
6900, The MN 0054s c0ce cag ep ahinskiessacanetscadaenea 437 


BAILMENT. 
See Slaves, 1, 2. 


BANKS. 


1. Notice to the cashier of a bank is notice to the bank. 
Lessce of Veasey ve. Graham.......0escccscvescesses cesees 99 


2. The purchase of slaves and the employment of over- 
seers, is not such an occupancy of land as is customary 
with banks. bid. 


See Adm’rs, fc. 1. Bill of Exchange, 2. Deed, 2. 
Equity, T. Limitation of Actions, 3. 


BILLS OF EXCHANGE. 


1. Where a bill drawn by H, with the names of R & E 
indorsed thereon, (the name of the acceptor being left 
blank,) was handed to M, and an understanding was 
had, that the bill was to be accepted and then discount- 
ed for the benefit of R & E; and thereupon, M in- 
dorsed his name after R & E, but subsequently, the 
name of R was erased and inserted as acceptor, with 
the consent and privity of the holder: Held, that this 
was an alteration of the instrument to the prejudice of 
M; and that Equity would perpetually enjoin the hold- 
er from collecting the bill out of him. Mahone vs. The 
Cond DOOR inisianns tecccieitivinicsidanisiiaivamiaaa 111 


2. Demand, notice, ;rotest, &e. are not necessary to charge 
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f 
an indorser in a suit against him upon a note due to: 
the Central Bank. bid. 


é 


See Hguity, 7. 
BOND. 


See Damages, 3,4. Equity, 9,10. Estoppel, 1. In- 
solvent Debtors, 1. Limitation of Actions, 2, 8.. 


CA. SA.’ 
See Judgment, 3. 
CERTIORARI. 


1. The Act of 1850, authoriZing the Superior Courts to: 
make a final decision on certioraries, without sending 
the case back, does not apply to certioraries from Infe- 
rior Court. Gilmer vs. Warren & Scarborough....... 426 


2. The parties to a certiorart are entitled to be heard, 
personally or by Attorney, as in all other cases. Sel- 
man & Co. vs. Shackelford......iocessceccscssecsecesceeee 615 


CHARGE OF THE COURT. 


1. The Court being called on as the Jury were retiring, . 
to charge as “to confessions,” said it was the highest 
evidence, if free and voluntary, but warned the Jury to 
weigh them as other evidence: Held, no error. Mer- 
TL eS oe eT 146 


2. Notwithstanding the Court may have charged the Jury 
generally, as to the several grades of homicide, still, it 
is the right of the defendant to ask specific instructions 
as to any particular point, warranted by the proof. 
IE AR, DO ioia iis sinennincs hawetnnn isstbewins sesessee DO 
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8. It is error in the Court, at the close of its charge to 
the Jury, to refuse to listen to a written request at the 
instance of either party, to farther charge the Jury, re- 
gardless of the character of the request. Woods and 
another vs. McGuire's Children ......+.ss000 sonnenenaes 803 


4, It is not error in the Court to refuse to repeat a charge 
which it has already given. Corry, adm’r, vs. Tomp- 


5. Nor one unauthorized by the proof. Johnson, adm’r, 
C0. Writ. i csecesccocsceedetisessséiesnenmeeanaean 420 


6. It is the duty of the Court to charge the Jury on all 
the material points submitted, whether requested to do 
so in writing or not. Pryor et al. vs. Coggin et al..... 444 


7. A charge which precludes the Jury from considering 
a material circumstance, is defective. 2cGuffie vs. 


Pes Ba icciccki sxtévebiasevicstvetvedcdesin eee 497 


CLAIMS AND CLAIM LAWS. 


1. The withdrawal of a claim to real estate does not affect 
the right of the claimant subsequently to file a bill per- 
petually enjoining the sale. Cozvs. The Mayor, ge. 249 


2. The Sheriff can, by order of Court, dispossess a claim- 
ant of land, against whom the judgment:of the Court 
has been rendered, and give possession to the purcha- 
ser at his sale. Russell vs. Slayton ......csccceceeceeees 277 


3. In all cases of claim from attachment or fi. fa. the 
bond should be payable to the plaintiff. Selman ¢ Oo. 
es TE ics sv cccegas vercsanoeleveaceentuscaseeneonen 615 


4. No form of affidavit is requisite, if it asserts property 
in the claimant. did. 
VoL xvul.—81 
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5. A mistake in the christian name of a person in an im- 
material part of the affidavit, will not vitiate the pro- 
ceedings. Ibid. 


CONDITIONS. 
See Action, 1. Covenant, 1. 
CONFLICT OF LAWS. 
See Slaves, ge. 6. 
CONSTABLE. 


1. In a suit on a Constable’s bond for $1,000, it is not 
incumbent on the plaintiff to aver and prove that it was 
taken ina townor city. Dobbs and another vs. the Jus- 


DN BC pcensadensnnnsnnincensnsies Gheresetensenasaseaqnnes ooo. 624 
See Damages, 5 to 9. 
CONSTITUTIONAL LAW. 


1. The Legislature do not impair the obligation of any 
contract or interfere with any vested right, when they 
repeal an Act rendering permanent a county site and 
provide for removing the same. Hamrick et al. vs. 
EE A a scecscgscignicictincopndbtens teevebsesinncsnge - =OW 


2. The Act of 20th Feb. 1854, “to define the liabilities 
of the several rail road companies of this State for in- 
jury to or destruction of live stock,” &c. is not in vio- 
lation of the Constitution of the State of Georgia nor 
of the United States. Davis and another vs. The Cen- 
ee Re ions sincatigs cesssnnptcenivennnasions 323 


See Frauds, Stat. of, 1. Poor School Fund, 1. 


























INDEX. 
CONTINUANCE. 


1. It is no ground for a continuance that a witness is ab- 
sent who will prove an alibi, when the Sol. Gen’l waives 
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proving the offence on'that day. Dacey vs. The State 439 


CONTRACT. 


1. Benefit to the creditor or injury to the debtor, will e7- 
ther constitute a sufficient consideration for a new con- 
tract. Molyneaux et al. vs. Collier ......cccceeceecen seeee 


2. The doctrine has gone to the extent of holding, that 
the legal possibility of a benefit to the creditor, is suffi- 
cient to sustain a new agreement between him and his 


debtor. bid. 


‘3. A ratification of part of a contract is a ratification of 
the whole. Hunter, adm’r, vs. Stembridge et al........ 


4. If, on application to a person for a donation to a school, 
it is represented to be a manual labor school, and he 
agrees, on that account, to make a donation, and after- 
wards, the manual labor feature is abolished, the repre- 
sentation is a fraud on him, and he is not bound to 
make the donation. Janes vs. The Trustees, §c....... 


See Lvidence, 8. 


CORPORATION. 


1, A company owning land, throws it into the form of 
stock and allots shares of the stock to each member. 
It then levies an assessment on each-share and re-pays 
the assessment by the issue and sale of additional shares 
of stock. Afterwards, it becomes incorporated and soon 
gets to be insolvent: Held, that the creditors of the 
corporation have no right to require the stockholders to 


46 


243 
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pay them the amount of the assessment. Matthewes et 


EE ocsisncclyscvtnigscimcantenixeneiantenins 


2. Misrepresentations made by a company before it has 
become incorporated, cannot, after the incorporation, 
be made the ground of an action by creditors of the 
corporation against the stockholders. Ibid. 


3. Neither can fraudulent concealment on the part of such 
company. bid. 


4, The sayings of a stockholder do not bind a corporation. 
Mitchell vs. The Rome Br. BR. BR. § Si CO. cceecvecees ‘ 


5. A stockholder in a corporation, whose stock has been 
forfeited, is not relieved from payment of a stock note 
given, though there may have been a material altera- 
tion in the charter after the forfeiture, without his as- 
sent. Ibid. 


6. A provision ina charter, that upon subscription for 
stock the subscribers shall pay $5 per share, is not a 
condition precedent to the legal organization of the 
company. Ibid. ; 


7. A corporation is authorized to make contracts. Held, 
that a promissory note is prima facie evidence of such 


a contract. Jdbzd. 


8. A note given by a stockholder for the Five Dollars per 
share subscribed, is valid and binding. did. 


Ne exeat, fe. See Equity, 4. 
COSTS. 


1. Where the verdict of a Jury is against an administra- 
tor in his representative character, a judgment for costs 





574 
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should be entered against him in the same character. 
Clements vs. Maloney, adm’ r.......scsceccsceccccececccecs 289 


COUNTY SITE. 


1. The compensation provided by the Act of 1854 to the 
lot holders in Starkville for the removal of the county 
site, is gratuitous, and the right of the commissioners to 
act, does not depend upon this as a condition precedent. 
If the Inferior Court refuse to make it, the citizens 
have their remedy. Hamrick et al. vs. Rouse etal.... 56 


to 


. The commissioners appointed to select a location, Kc. 
are the agents of the Legislature, and can be control- 
led in their discretion only by that body. bid. 


See, also, The State ex rel. $c. vs. W. Woody et al....... 612 
See Constitutional Law, 1. 
COURTS. 


1. The Superior and Inferior Courts may be organized or 
continued, by the presence of the Deputy Sheriff. The 
High Sheriff is not indispensable. McGuffie vs. The 


COVENANT. 


1. In some cases of mutual dependent covenants, which 
are conditions precedent, where several acts are to be 
performed, if the covenant has been in part executed, 
and the plaintiff has performed a part of those acts and 
for the residue compensation can be given in an action 
for breach of covenant, then he may maintain an ac- 
tion without averring performance. Barnes vs. Stro- 
RRP ctiicicicimimnnmunnedta esvnecccaneit 


340 





; 
i 
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CRIMINAL LAW. 


1. An indictment which states the offence in the language 
of the Code is sufficient. Hester vs. Zhe State......... 130 


See, also, Sharp vs. The State.........cccceccsecesees veoe 290 


2. On the trial, the panel of Jurors is put upon the pris- 
oner. Afterwards, he is arraigned and pleads not 
guilty. The same panel may be again legally put on 
him. Ibid. 


3. A witness may give his opinion that certain tracks were 
made by prisoner, giving the reasons for that opinion. 
Ibid. 


4, Three years’ imprisonment in the penitentiary is not 
too great a punishment for arson in the night, of an 
out-house in the country. zd. 


5. The question’ to Jurors as to conscientious scruples 
having been asked, without objection, in the trial of an 
offence committed before the passage of the Act: Held, 
to be no error. Mercer vs. The State.......s.ccecscecees 146 


6. Voluntary drunkenness is no excuse for crime. bid. 


7. A principal in the second degree may be tried before 
the principal in the first degree. Boyd vs. The State. 194 


8. An indictment for the murder of an officer of the law, 
need not allege that he is an officer, but it may be pro- 
ved on the trial. Zid. 


‘ 


9. If the warrant, under which an arrest is made, be not 
strictly lawful, yet, if the matter be within the jurisdic- 
tion of the Justice of the Peace who issued it, the kill- 
ing of the officer in execution of such warrant is murder. 
Ibid. 
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10. It is not error in the Court to omit to give in evidence 
portions of the Penal Code not applicable to the case. 
Ibid. 


11. The killing of a Sheriff or other officer, while in the 
discharge of his duty, is murder, without proof or exis- 
tence of former malice. Ibid. 


12. The law must protect its own ministers. dzd. 


13. A defendant, indicted for retailing without license, 
must take the onus of proving the affirmative that he 
has a license. Sharp vs. The State......seccccceesees ... 290 


14. If two or more embark in a common enterprise, the 
acts and declarations of each of the confederates, made 
or done in pursuance thereof, are evidence against the 
other—a prima facie case of concert being first made. 


Tompkine ve. Phe State.....cscscsccssecersescssececesees 356. 


15. It is competent to prove that a party has assigned a 
false reason for his conduct, in order to convict him of 
the true one. bid. 


16. Where two batteries are committed on the same day, 
it is competent for the Solicitor General, on one indict- 
ment, to try the defendant for either; but he cannot 
submit both to the Jury at the same time, especially if 
the evidence of the second was offered only for a collat- 

‘eral purpose. J bid. 


17. If the Solicitor General fail to support one by proof, 
can he abandon that and proceed to prove the other? 
Query? Lbid. 


18. It is not necessary to prove the precise day alleged, 
except where the time is of the essence of the offence. 
Dacey vt. TAO Bittthiccicccsicecvcivisaiacien weve 439 
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19. To reduce a homicide to manslaughter, the slayer 
need not retreat from his domicil or his family. Haynes 


SEL. TEC CRM NS 


20. When two use a common well of water, and on a sud- 
den affray one kills the other, it will be manslaughter. 
L bid. 


21. Before the law of necessity exists, a case of necessity 
must exist. J bid. 


22. To constitute self defence, the slayer must be fault- 
less. He must be under no obligation to make his own 
safety a secondary object. Ibid. 


23. An objection, that the indorsement of “true bill” was 
not signed by a Juror as foreman, is not good, after 


verdict. McGuffie vs. The State.......scccccecceccerceeee 


24. The Jury are Judges of the law in criminal. cases, in 
this: that they have the legal right to acquit the pris- 
oner, though the Judge may charge them, that if cer- 
tain facts be proven he is guilty, according to law, and 
such facts may be proven ; but the Judge is their safe 
and reliable adviser as to the law. dzd. 


25. A decision of the Court upon a criminal case, where 
the indictment is quashed, cannot be alleged as error 
upon the trial of the same offence under another indict- 
ment. Ibid. 


26. In an indictment for riot, one defendant has no right 


to make a demand for trial. McAllister vs. The State. - 


See Bail, 1. Forgery, 1. Jury passim. New Trial, 
5, 6. Practice Superior Court, 9. Verdict, 5. 




















INDEX. 
DAMAGES. 


1. Where the owner of a parcel of ground had been de- 
prived thereof by an incorporated company, for the pur- 
pose of appropriating the same as a bridge site, on the 
trial of an appeal from the decision of the appraisers 
appointed to award the damages: Held, that the valne 
and damage at the time the land was taken, was the 
thing to be ascertained ; but that to discover this the 
Jury were authorized to look to the prospective value of 
the property as a bridge site, and to take that into their 
consideration. Younge, assignee, vs. Harrison, adm’r. 


2. In ascertaining just compensation, the Jury may con- 
sider of prospective and consequential damages, and 
should also carry to the other side of the account the 
benefit to the land holder, in the increased value of his 
land. did. 


3. A sells B a tract of land and gives bond for titles, he 
having a deed from the drawer. The grant has never 
issued. The lot reverted and B granted it under the 
Act of 1843, by paying $25: Held, that B could re- 
cover of A on the breach of his bond, only $25, with 
interest. Kerley vs. Richardson.........cccsecccseceesees 


4, T C executed a bond by which, in consideration that 
S would yield to him a certain mortgage, he bound him- 
self to pay $100 to S, if he failed to give S acceptable 
security for the debt so secured by mortgage, within 
ten days; and also, to give another mortgage to S and 
pay the recording fee thereof. Upon breach of bond: 
Held, this was not liquidated damages, but a penalty. 
Swift vs. Crow......+ , adbenienniiniteeeeahiens eee) 


5. Generally, the measure of damages against defaulting 
officers is the injury sustained. Dobbs and another vs. 
es Ye errr 


VOL. XV1I.-82 


30 
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6. Plaintiff’s debt is, prima facie, the measure of his dam- 
ages. Ibid. 


7. If the wrong be wilful on the part of the officer, the 
Jury may give more, adding costs, fees, &c. Ibid. 


8. If the wrong be not wilful, and the plaintiff is not re- 
ally injured, the Jury should see to it that a mistaken 
officer is not made to pay greater damages than the 
plaintiff has suffered. zd. 


9. In the latter case, the officer may show the insolvency’ 


of the debtor, &. Ibid. 
See Sheriff’s Bond, 4, 5, 6. 
DEBTOR AND CREDITOR. 
See Contract, 1,2. Fraudulent Conveyances, 2. 
DEED. 


1. A deed conveys to “ the use of A and the heirs of her 
body, ifany,” and provides farther, that “in the event 
my said daughter A should die without child or chil- 
dren, then I devise the above property to be divided 
among my brothers and sisters’: Held, that A took a 
life estate only, and that the children took by purchase 
and not by descent. Williams et al. vs. Allen, ea’r... 


2. A deed made by the president and countersigned by 
the late Bank of Hawkinsville, is a good conveyance of 
land. Lessee of Veasey vs. Graham.........ccscsseseens 


3. An instrument, in form a deed, conveying, in consid- 
eration of $500, a female slave, to be delivered at the 
death of the seller, is not testamentary. McGlawn vs. 


IIE 9.0. 5s S enn cu tecadaseusee tks sound aqeities iain 234 
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4, A deed takes effect from delivery, which may be by 
words or by acts, and to the grantee or to a third per- 
son, without special authority from the grantee to re- 
ceive the same in his absence. Welborn vs. Weaver 


5. The mere retention of the deed by the grantor, will 
not affect its validity, unless it is agreed and understood 
at the time, that the deed is not to pass out of the gran- 
tor’s possession. Ibid. 


6. Delivery is no less essential to an escrow than to a 
deed. bid. 


7. Distinction between an escrow and a deed. Jbzd. 


8. Registration of a deed does not amount, necessarily, 
to a delivery. When placed on record by the grantor 

. or by his direction, it is only prima facie evidence of 
delivery, and may be explained or rebutted. bd. 


9. A deed to land attested by but one witness, is not ab- 
solutely void. Downs and another vs. Yonge, Supt. 


See Registry, 1. Will, 2, 3. 
DEVISE AND LEGACY. 


1. A bequest of a negro child to A, “and in case she 
should die without an heir of her body, then the said 
child to be sold and the money equally divided between 
the three eldest brothers of A and their sister: Held, 
that these words create an estate tailin A. Hollifield 


6 OE Wh Biv cedccstdbrinsecccnstcciatdaeee . 280 


DISCOVERY AT LAW. 


See Equity, 6. Witness, 4, 5. 
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DISTRIBUTION. ; 
See Adm’rs, fc. 2. 
DIVORCE. 
See Alimony. 
DRUNKENNESS. 


See Criminal Law, 6. New Trial, 4. 
EJECTMENT. 


1. If one takes a conveyance to land bona fide, believing 
that he acquires a fee, notice of an outstanding title 
cannot affect his rights. Woods vs. McGuire's Chil- 


2. Where both plaintiff and defendant deduce title from a 
common source, it is not necessary for either to go be- 
yond that. did. 


3. Where there are several tenants in possession of land, 
claiming under different titles, a joint action cannot be 
maintained against them. J did. 


4, Rule as to allowing a plaintiff in ejectment to use the 
name of athird person as a lessor. The plaintiff must 
have a bona fide subsisting claim, though defective. 
Teel Bh. TN OE ini sinc crecthgsnes ninicticcssesicenads 489 


5. Where there are several demises, and title is proven in 
one only, and the Counsel for plaintiff admits that he 
does not represent such an one, and does not know him, 

and no connection is made out between him and the 
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real plaintiff: Held, that this is not a sufficient ground 


for dismissing the action. Kinsey vs. Sensbough et gl. 540 


See Appeal, 4. Landlord and Tenant,1. Verdict, 4. 


EQUITY. 


1. As a general rule, a bill for specific performance will 
be allowed or not, in the discretion of the Court. If 
the evidence leaves it doubtful whether the contract 
sought to be performed was made or not, the Supreme 
Court will not control the discretion of the “Circuit 
Court in dismissing the bill. Everett et al. ex’rs, vs. 


2. Ordinarily, the satisfaction of an execution may be 
shown at Law, but when complicated with other mat- 
ters, rendering it necessary to go into Equity, relief 
will be fully granted. Molyneuz et al. vs. Collier...... 


3. Moughon died testate, and Mitchell qualified as exec- 
utor. He also became guardian of Sarah, a minor 
daughter. Mitchell died testate, and McDougald quali- 
fied as his executor, taking possession of Moughon’s es- 
tate. He also became guardian of the minor. He re- 
moved his guardianship to another county and gave an- 
other bond: Held, that a bill filed against McDougald 
and the several sureties on the several bonds, was not 
multifarious. 2d. That suit having been commenced 
at Law on these bonds, the remedy was ample, and a 
bill would not be entertained, there being no allegation 
of insolvency of the principal. 38d. That if discovery 
is needed in these several actions, a bill must be filed 
in each case, and the whole cannot be consolidated for 
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15 


46 


that purpose. McDougald et al. vs. Maddoxand Wife 52 


4. A writ, ne exeat, &c. issues only in cases where the 
defendant cannot be held to bail. Hannahan vs. Nich- 
ols COSCO S HEHEHE Eee EEdEeenereeseeseee Ceeeresvee Beeveecees eeevcve 
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5. A sells B a slave and takes B’s note, with a surety for 
the purchase money. B and his surety fail to pay and 
have no property except this slave. B is trying to sell 
the slave—A alleging these facts, and that he has rea- 
son to apprehend that B will sell, &c. files a bill: Held, 
that they do not make a case for the interposition of a 
Court of Equity, on principles guia timet. Ibid. 


6. The Statute providing for discoveries at Law, makes 
express provision, reserving the right to parties to file 
a bill for discovery. Mahone vs. The Central Bank.. 111 


7. A Court of Equity will not apply an equitable bar for 
the benefit of an indorser, upon a bill of exchange due 
the Central Bank, because of the lapse of eleven years 
and of the loss of his rights on prior parties to the bill, 
where the indorser, himself, has been guilty of laches 
in prosecuting his rights. Jdid. 





8. In reference to partitions, the establishment of lost pa- 
pers, the foreclosure of mortgages, the settlement of ac- 
counts and such like matters, the settled doctrine now 
is, that if'a full and complete remedy has been provi- 
ded here by the Statute, Equity has no jurisdiction, 
unless a special case is made by the bill. Osborne vs. 

File QeMiay  6 i 0. as0cs00 +0008 .nedpoorestiistacesenipesenens 123 


9. An ample remedy is provided at Law for suits on ad- 
ministrators’ and guardians’ bonds, and to that forum 
parties must go, except in special cases. did. 


10. Resort to Equity is unnecessary to adjust the relative 
rights of sureties to a trustee bond, the Act of 1826 
having provided for their special defence and the estab- 
lishment of their respective liabilities. Ib¢d. 


11. Where A agrees with P, that in consideration of B’s 
going security for him to C, he will turn over choses in 








action for his indemnity: Held, that A being in failing 
circumstances, a Court of Equity will degree a specific 
performance. Shockley vs. Davis et Al...ccceccorseeeee 179 


12. Upon a proper case made, a Court of Equity will al- 
ways give directions to an executor in construing and 
carrying out a will. Clark and another vs. Clark et 


13. There are cases, though rare, where acts done by the 
defendant can be made a ground for specific perform- 
ance, if he be put in possession of the premises. -Prin- 
$engn' 00: FINO oun <cince Mipene cassenceqsnscacmpenemsieniel 558 


14. Specific performance will never be decreed in favor 
of a vendor who has had no prejudice. Ibid. 


15. Equity does not execute every contract that is satis- 
factorily proved. There must be prejudice to the plain- 
tiff. bid. 








16. An injunction improperly granted, cannot be made 
the pretext for retaining a bill for relief which, of itself, 
is without equity. did. 


17. To maintain a bill for account, there must be some 
complexity in the accounts, or some other obstacle to 
an adjustment at Law. did. 


18. A parol contract as to land, should be so clearly, 
strongly and satisfactorily proved as to leave no rea- 


sonable doubt as to the agreement. did. 


See Bills of Exchange, 1,2. Grants, 6. Husband and 
Wife, 2. Slaves, Fe. 4, 5. 


EQUITY PLEADING AND PRACTICE. 


1. Mere technical objections to an order granted in an 
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Equity cause, will not be heard as an excuse for not com- 
plying with the order, if the party objecting omits to do 
so until the hearing. Thornton et al. vs. Hightower. 


2. In some cases, a complainant may proceed against some 


of many defendants of equal liability, provided it can 
be done without injustice to those against whom pro- 
ceedings are had. bid. 


38. The allowing of an answer, when the Court is proceed- 
ing to take the bill pro confesso, is a matter of discre- 
tion. The Court should take due precaution to see that 
the answer filed is a proper one. did. 


4, An answer that a deed may have been executed, but 
praying that complainant may be held to the proof, is 
evasive and insufficient. Miller vs. Saunders et al..... 


5. Every material averment must be answered, and de- 
fendant cannot avoid answering as to value of a slave, 
by saying complainant has no title. Idzd. 


6. An interrogatory not sustained by the charging part of 
the bill, need not be answered. Ibid. 


7. A plea should bring forward matter which reduces the 
cause, or the part of it covered by the plea, to a single 
point. And a plea introducing defences distinct in 
their natures, is bad for duplicity. Cox vs. The May- 


8. A negative or impure plea, denying material facts 
charged in the bill, and as to which discovery is sought, 
must be accompanied by answer. bid. 


9. An immaterial amendment may be refused by the 
Chancellor. Johnson, adm’r vs. Worthy......cosceveees 
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10. Notwithstanding the answer to a bill filed for specific 
performance denies the agreement, still, it may be es- 


tablished by aliunde proof. Printup vs. Mitchell...... 558 


11. With respect to the allowance or disallowance of sup- 
plemental bills, Courts of Equity ought to follow the 
Statute of Amendments of 20th Feb. 1854. Rogers + 
00: MeN <n cesvss tes ssishintixestianiexerssienamnnele 598 


12. When such a bill is allowed, the injunction in the ori- 
J 

ginal bill should not be dissolved until the equity con- 

tained in the supplemental bill has been sworn off. Ibid. 


ESCROW. 
See Deed, 6, T. 
ESTATES. 
See Deed, 1. Devise and Legacy, 1. 
ESTOPPEL. 


1. A party deriving title under a forged bond, may show 
the instrument void, in order to avoid the disadvantage 
of being considered, in law, as holding under the obligor. 
Griffin vs. Stamper and another......+.+++. pevnwounaitabiies 108 


2. An estoppel in pais results from acts or words or both, 
which are intended to induce another to act in some 
matter touching his interest, on which he does act and 
by which an advantage is gained by him who speaks or 
acts, or by which injury results to the other party. It 
is founded in fraud, or in gross negligence, equivalent 
to fraud. Reeves, adm’r, vs. Matthews.......cccsececeee 449 


3. Admissions which do not amount to an estoppel, may 
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be good testimony against the party making them, when 
regarded simply as evidence of title. Ibid. 


See Lvidence, 1. Husband and Wife, 1. 


EVIDENCE. 

1. Where one party proposes to withdraw from the Jury 
an instrument in writing submitted by himself, to which 
the other party objects—after verdict, the objecting 
party cannot complain that it was illegal evidence. 
Young, assignee, vs. Harrison, adm’r......cccceees omine 


2. In a trial for the assessing of damages for taking land 
for a bridge site, a plat of the land, (required by the 
Act of incorporation to be made and recorded in the 
Clerk’s office) is admissible in evidence before the Jury. 
L bid. 


8. An account cannot be established by’the oath of one 
of the partners, that he kept no clerk, but made the en- 
tries in the book himself; that the book of original en- 
tries has been burned, and that the bill of particulars 
filed with the complaint, was transcribed from the books 
by himself. Creamer and Graham vs. Shannon...... 


4, A witness on a criminal trial may give his opinion, that 
certain tracks were made by the prisoner—giving the 
reasons for that opinion. Hester vs. The State......... 


5. In a suit by a person standing in the shoes of a part- 
ner, against the co-partner, the admissions of the part- 
ner are not evidence in favor of the plaintiff. Lewis 


M0, A PF LGR... ines cscressvevenerersesonsescsssonpsescesec 


6. A parol rescission of a written contract for lands, is 
admissible in evidence, if it has been executed. John- 


son, adm’r, vs. Worthy...seve bp eknswidenlencieddtatconaed 420 
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7. The Supreme Court stands pledged to shut out no fact 
from the Jury which may assist in the ascertainment of 
truth. Haynes vs. The State.......... wcsnceasiial sdeuaasiein » 465 


8. Where an order for goods is silent as to the place of 
delivery, the party giving the order may show, by 
parol evidence, that the goods were to be delivered to 
him at his residence, at the risk of the vendor. Allen 
it, COMMOER © Csi e sn svivessssecctcasteestancaceaunens . O04 


9. A witness may testify as to his understanding of what 
was said or done by the parties. Printup vs. Mitchell. 538 


cn 


10. Where an instrument is apparently altered, it will be 
presumed to have been done at the time of its execution, 
if nothing is shown to the contrary. But the whole 
matter should be submitted to the Jury. J did. 





11. The Court, upon the usual proof of execution, will ad- 
mit the paper in evidence. did. 


12. A receipt from a competent witness is inadmissible, - 
being mere hearsay. J bid. 


13. When a person is doing any act material to be under- 
stood, his declarations, made at the time, are admissible 
as a part of the ves geste. The Jury must judge of the 
bona fides. Ibid. 


14. 'To be admissible, they must be concomitant with the 
principal act, and connected with it. J did. 


15. Original papers, if to be procured, are always better 


evidence than copies. Dobbs and another vs. The Jus- 


See Admissions. Attorney, 1. Charge, 1. Criminal 
Law, 14,15. Interrogatories. New Trial, 3. Prae- 
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tice Superior Court, 1. Principal and Surety, 4. 
‘ Process, 2. Registry. Will, 2. Witness. 


EXECUTION. 


























1. A fi. fa. which, by special order of the Court, is to 
stand in lieu of a lost original, though so called, is not 
an alias fi. fa. but an established copy of a lost fi. fa. 
Kellogg & Co. vs. Buckler §¢ Short....cccesecovcevseceeeee 187 


2. Whenever the execution is proceeding illegally, though 
issued legally, affidavit of illegality is the proper reme- 
ye” Beebe 00. Baas... cages scessesessusesensdvescess 211 


See Lquity, 2. Witnesses, 1, 2, 3. 
EXECUTORS. 
See Adm’rs, §e. 
FORGERY. 


1. An indictment for forging a bill, &c. in a fictitious 
name, need not aver that it was done “ with intent to 
defraud.” Phillips vs. the State.....cccccseccccesccesess 459 


FRAUD. 
See Contract, 4. 
FRAUDS—STATUTE OF. 


1. It is doubtful if Wain vs. Warlters was ever settled 
law in Georgia. The Act of Jan’y 19th, 1852, there- 

Me fore, applies to agreements made before its passage. __ 
4 Baker, Wilcox § Co. vs. Herndon........ceccsccoscoeecee 568 


FRAUDULENT CONVEYANCES. 


1. Where personal property is conveyed by a husband to 
a trustee, for the benefit of his wife and children, the 
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subsequent possession of the husband being consistent ~ 
with the object of the deed, is no evidence of fraud. 
Raytan ve. Br ewte.ccccsetscescesessescesssveaMeinedesette 217 


bo 


. To make a voluntary conveyance void against creditors 
and purchasers, within the Statute of Hlizabeth, it must 
be covinous and fraudulent, and not voluntary only. 
Ibid. 


-3. An assignment by a firm in insolvent circumstances, of 
all their assets, for the use and benefit of such creditors 
as should, within 90 days, file their claims with the as- 
signee, and release the debtor, is illegal and void in this 
State, as against objecting creditors. Miller et al. vs. 


Comite & Ce. cis suiive bihassvntndavind caseasababenenelan 430 


GARNISHMENT. 


1. In a suit against two joint makers of a note, one: died. 
before judgment, process of garnishment cannot issue 
against the joint debtors of the defendants, until the . 
estate of the deceased party is represented, or such oth- 
er proceedings had as will disconnect that estate from 
the action. Rawson vs. Cochrane e€ dl......ccseceesceee 80 


iS) 


. So long as a fund raised by garnishment is in the hands 
of the Court or its officer, and not actually paid out, 
the Court will order it paid to the oldest executions. 
Gilmer vs. Warren § Scarborough. ..cseeseceesesceesees 426 


GRANTS. 


1. In England a grant is issued by the Lord Chancellor, 
and a record is made of it in the Court of Chancery. 
Welber, B00 00: We Bicssccssssesenessivncicmman 547 


2. When it is proposed to vacate it, a set. fa. issues and 
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is there adjudicated, unless an issue of fact is presented. 
In that event, the issue is sent to the Kings’ Bench to 
be tried. did. 


3. In Georgia, grants are enrolled in the Secretary of 
State’s office, which is a portion of the Executive De- 
partment not connected with the Courts. Ibid. 


4. Scire facias is always founded upon a record, and is- 
sues from and is returnable to the Court where the re- 
cord is kept; and when employed to revoke a grant, 
must be for some matter within the body of the grant. 
Ibid. 


8. Without legislation, the Courts in Georgia have no ju- 
risdiction by scz. fa. over disputed questions relative to 
grants. bid. 


6. A proceeding by bill to cancel a grant, is a doubtful 
question even in England. How can it be exercised in 
Georgia? Ibid. 


7. The Act of 1837 applies only to mistakes made in the 
Executive Department, and not to mistakes alleged to 
have been made by the person receiving the draws. 


Ibid. 


8. The Act of 1827 and 1828 apply to specific counties. 
No act applies to the Cherokee counties. Jécd. 


HIGHWAY. 


See Roads. 


HUSBAND AND WIFE. 


1. Where a husband receives property as the separate es- 
tate of his wife—treats it as such, and in his will re- 
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cites, that in consideration of that separate estate he 
makes no other provision for her: Held, that his exec- 
utor was estopped to deny the separate estate of the 
wife in the same. Williams et al. vs. Allen, ev’r...... 81 


2. In this case the testator’s mistake is not relievable in 
Equity, because he did by mistake what, in equity and 
good conscience, he should have done. did. 

3. If negroes belonging to the wife are converted before 


marriage, the husband alone must sue. Welborn vs. 


WIE, Bic EB Bassett tineathenbee 267 
4, To defeat the marital rights, the intention to create a 
separate estate in the wife must be unequivocal. Wade 


al. we Bit cck Qicdcisccccininieecnceeee 425 


See Alimony. Fraudulent Conveyances, 1. Limitation 
of Actions, 4, 5. 


ILLEGALITY. 
See Execution, 2. Witness, 3. 


INJUNCTION. 


1. Under the Act of 1842, the Judge of the Superior 
Court may, in his discretion, grant a second injunction. 
Cow ve. The Mayor, §:¢......ccccccccccscsccsecesessoscceses 249 


See Claims, fe. 1. Equity, 16. Equity Pleading and 
Practice, 12. 


INSOLVENT DEBTORS. 


1. Appearance of the debtor at any time during the term, 
before the Juries are discharged, is a performance of 
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the condition of aca. sa. bond. Shannon vs. Roose- 


velt, Hyde § Clark......c.eccccoscesccccscsvssseecssceenscees 88° 
See also Woods, ex’r vs. Woods et al.....csceccesscesecesees 2938. 
INTERROGATORIES. 


1. Where the direct and cross interrogatories are precise- 
__ ly the same, the latter may be answered by reference to 
.the answers of the former. Printup vs. Mitchell...... 558 


2. The execution is not defective, though the caption be 
in the hand-writing of the party and the answers in the 
hand-writing of the witness. Shropshire § Hawkins 
ID iiss n tasnisitnnins callpsauksssiieantanena timation 622 


JUDGMENT. 


1. A judgment is not dormant, upon which execution is- 
sued in less than two years from its date, and on 
which entries by the Sheriff follow each other in less 
than seven years’ intervals. Kellogg § Co. vs. Buckler 


2. The Dormant Judgment Act does not apply to judg- 
ments in favor of the Central Bank. The Central 
Bank ve. Williams, adm’r.....ccccrcccecscecsrcecscescess 193 


3. A ca. sa. issuing is sufficient to keep a judgment from 
becoming dormant, if the ca. sa. is executed within sev- 
en years from its date. Strawbridge vs. Mann et al... 454 


4, As between judgments obtained in different Courts or 
at different terms of the same Court, the first signed is 
. 


. prior in point of law. Johnson et al. vs. Mitchell....... 593 


See Limitation of Actions, 6,7. New Trial, 2. 
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JURISDICTION. 


See County Site, 2. 
JURY. 


1. A Juror, before he was sworn, said, “if what he heard 
_ was so, the prisoner ought to be hung.” He was not 
placed on his voire dire: Held, that this was not a good 
ground to disturb the verdict. Mercer vs. The State.. 


2. The unanimous verdict of a Jury cannot be impeached 
_,. by a Juror swearing he never ‘lid agree to it, especially, 
when polled, he said it was his verdict. 


3. It is within the discretion of the Court to determine 
the number of which the panel of Jurors shall consist 
in capital cases, and the number of panels which may 
be at the same time summoned. McGuffie vs. The 


4. It is not necessary that the names of the tales Jurors 
should be in the Jury box, if they are qualified to serve 
as Jurors at the time of trial. bz. 


5. If several Jurors be sworn when another is challenged, 
the Court may assign any two of those summoned to 
try the challenge. dzd. 


6. It is unnecessary to consider the merits of an objection 
to Jurors, over-ruled by the Court, if upon other grounds 
the Jurors are passed for cause. bid. 


7. The first Juror sworn should sit with the two triors and 
try the next challenge. bid. 


8. A Juror who has heard any portion of the evidence 
e 


VoL. Xvil.-—84 
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497 
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2. A bond, though forged, if accepted as bona fide by the 
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under oath, and expressed a decided opinion thereon, is: 
incompetent ; and it is good ground for a new trial, if 
discovered after trial. bid. 


JUSTICES’ COURTS. 

1. The Act of 1852, enlarging Justices’ Court jurisdiction 

in the City of Macon, extends to cases of joint promis- 

sors, some of whom reside without the city. Freeman 

& Benson vs. Carhart Bro’s § Co.....cecsesccseveecceese 348 
See Amendment, 3. 

LAND. 

See Ejectment. 


LANDLORD AND TENANT. 


1. If one takes a conveyance to land and goes into pos- 
session, recognizing another as the true owner, he holds 
in subordination to the tenant in fee. Woods and an- 
other vs. McGuire's Children......cscsccorcceccccesecceees 303 


LIEN. 
See Attorney, 2. 
LIMITATION OF ACTION. 
1. An acknowledgment of a debt by an executor, before 


it is barred, is sufficient to take it out of the Statute of 
Limitations. Griffin, adm’r fe. vs. The Justices, §e.. 96 


obligee and those claiming under him, gives a color of 
title under the Statute. Griffin vs. Stamper and anoth- : 
Diecieverssianenee lictintisnoneuaniemntimedacdadaa 108 
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.3. The Statute does not run against a debt due to the 
Central Bank. Mahone vs The Central Bank.......... 111 


4, To make the saving in favor of femes covert available, 
they must be covert at the time the right of action ac- 
crued. Welborn vs Weaver et Al.....ccscccccsscscescceses 267 


5. Marriage may be postponed, but the Statute of Limita- 
tions cannot. Ibid. 


6. Four years’ possession of a chattel in another State, 
does not divest alien of a judgment obtained before 
its removal from this State, under the Act of 1822. 


7. Nor will the Statute of Limitations of that State pro- 
tect the purchaser, especially as the Courts of that State 


have, on a similar case, declined to recognize our Statute. 
Ibid. 


8. A vendee holding under a bond for titles, does not hold 
adversely to vendor. Paxson vs. Bailey and another. 600 


9. Adverse possession is a mixed question of law and fact. 
Ibid. 


See Banks, 2. Equity, T. 
LUNACY. 


1. The “physician” intended by the Act of 1834, isa 
person licensed as a physician in this State. Morwood 


MANDAMUS. 
See Appeal, 3. 
MANUMISSION. 
See Slaves, ge. 4, 5, 6. 
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MISNOMER. 


See Pleading, 4. 


MISTAKE. 


See Husband and Wife, 2. 


NEW TRIAL. 


1. When a brief of the evidence is agreed upon by Coun- 
sel and approved by the Court, and ordered to be en- 
tered upon its minutes, and the brief is omitted to be 
recorded by the Clerk, it is nevertheless a substantial 
compliance with the 61st rule, and a nune pro tune or- 
der may be taken at the hearing, to have the brief put 
upon the minutes. Dunn vs. Crozier, adm’r.......000+ 70 


2. The over-ruling of a demurrer, though wrongfully, is 
no ground for a new trial. It may be for an arrest of 
judgment. Griffin vs. The Justices, §:c...... ssssceceees 96 


3. The party swears that he has discovered new evidence ; 
that A has told him that B told him, that he heard the 
opposite party make a certain statement: Held, that 
the application is not sufficiently verified. White vs. 
I cedex osdibendnailanectaninink Deebiciiasneaeabicenuadionke 106 


4, The verdict should not be set aside because the prin- 
cipal witnesses for the State were intoxicated at the 
time of the transaction, especially when the confessions 
of the prisoner support the verdict. Mercer vs. The 


5. Misdirection of the Court upon an abstract question, 
not appertaining to the issue, is no ground for a new 
ee ee ey er ee 194 
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6. The setting down of a Juror by the State’s* Counsel, 

- without objection from the prisoner, upon a misappre- 

hension of his answer by the former, is no ground for a 
new trial. 7d. 


7. Under the New Trial Act of 1853-4, the defendant 
is not called upon to show, affirmatively, that injury 
has resulted from the refusal of the Court to give a le- 
gal charge as requested. The Statute assumes that 
damage is done and will listen to no allegation to the 
contrary. It makes the refusal to give a legal charge 
when requested, and the granting a new trial converti- 
We teres. Torry on. Tip Beale: «ns crscscsvesctanseteres 204 


8. If the evidence is so slight and unsatisfactory as not to 
anthorize a verdict, a new trial should be granted. 


Keaton et al. va. The Gov. §6....6. scecccssscedecccesccees 228 


9. A new trial will not be granted because the verdict is 
contrary to the charge of the Court, if the charge it- 
self is erroneous. Welborn vs. Weaver et al........00+ 267 


10. While a case is on trial, Counsel for the prevailing 
party entertains for a night such party, with two of the 
Jurors: Held, that this is a sufficient ground for a new 
trial. Walker, ex’r, vs. Hunter et al........cccccsseeeces 364 


11. Ifa paper, calculated to influence the Jury, is impro- - 
perly before them while making their verdict, and they 
find for the party in whose favor it would influence, it 
is ground for a new trial. Jd2d. 


12. Where the verdict is not strongly against the weight 
of evidence, a new trial ought not to be granted.— 


Wright vs. Greenwood §& Co...scccerecssssseeseseeenseeees 418 


13. A new trial will not be granted for newly discovered 
evidence, which does not tend to prove facts that’ were 
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not directly fn issue on the trial, and were not then 
known and investigated by proof. Ibid. 


14. If the verdict be right, a new trial will not be grant- 
ed in the Supreme Court for mistakes in the Court be- 
low, unless a motion was made therefor in the Court 
below. Causey § Oslin vs. Miller.........scccceecesesees 


15. Courts are slow to disturb verdicts occasioned by want 
of diligence; but where justice demands it, it will be 
UG, FOE OE. FOG TMG auch oc cece sssengenessenesosene 


16. Thus, where a party is convicted because the papers 
are not to be found showing a former acquittal, and 
they are found in possession of the State’s Counsel, a 
new trial will be granted. did. 


See Amendment, 2. Jury, 1, 2. 


ORDINARY COURT. 


1. Service, in Ecclesiastical Courts in England and in 
our Ordinary Court, is perfectéd by citation to kindred 
and creditors. Mitchell vs. Pyron......ccccccceceeee seek 


2. Any creditor thus served, becomes a party; and if he 
is dissatisfied with the appointment of an administrator, 
may appeal, whether he objects in the Ordinary or not. 
Ibid. 


See Lunacy, 1. 
PAROL EVIDENCE. 


See Hyidence, 8. 
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PARTNERS AND PARTNERSHIP. 


1. One partner may acknowledge service of a writ in the 

' name of the partnership, if he does it in the presence 
of the other partner and with his consent. Freeman 
§ Benson vs. Carhart Bros. § Co.....cscecssesseeecceeees 348 


See Evidence, 3,5. Garnishment, 1. 


PHYSICIAN. 


‘ 


See Lunacy, 1 
PLEADING. 


1. The Act of 1847, to simplify, &c. applies to cases for 
and against an administrator. Tuggle adm’r, vs. Wil- 


DIN oi siinctectencerens bctoisinioa 90: 


2. A retraxit is an open and voluntary renunciation of his 
suit in Court, by the plaintiff. Cox vs. The Mayor, ge. 249 


3. A plea to the jurisdiction must be verified. Bass vs. 
Gente 8 Bliss nici scheisiccusunaimunmeucesae 578 


4. A plea of misnomer is sufficiently answered, by proof 
that a party is as well known by one name as the other. 
Selman § Co. vs. Shackelford........ccossssccscssscoscsess 615 


5. The rule in criminal pleading, as to negativing the ex- 
ceptions to the Statute in the indictment, does not ap- 
ply to civil pleadings. Dodds and another vs. The 
PON DG sian cessive eiamietneninciamemamil «. 624 


See Equity Pleading. Husband and Wife, 3. . Trusts, 
fe. 2. Verdict, 4. 
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POOR SCHOOL FUND AND TEACHERS. 


1. The Act of 1853-4, requiring the Treasurer of Mus- 
cogee County to pay certain teachers, is not unconsti- 
tutional. It does not impair the obligation of any con- 
tract. Johnson, Ordinary, vs Abbott et al.......s..000 179 


2. Under the Act of 1852, the accounts of teachers of the 
poor are not extinguished by receiving the rateable dis- 
tribution provided by that Act, but the balances stand 
in order to be paid out of the taxation of the next year, 
before the accounts of teachers for service rendered in 
that year. J bid. 


POSSESSION. 
See Ejectment, 1,2. Landlord and Tenant, 1. 
POWER. 


1. A naked power, uncoupled with an interest, is deter- 
mined by the death of the principal. Wellborn vs. 


eS ETE ETT Sersutencebe odebetelapad 267 


PROCESS. 


1. Where there is no process annexed to or accompanying 
the petition, and no waiver of process, the whole pro- 
ceeding is radically defective, and advantage may be 
taken of it at any stage thereof. Brady vs. Hardeman 


PIR ic 0cdsvvevesinssigcvcr ued Wcivalsreceseseabvavsaders 6T 


2. Process appearing regular upon its face, the official at- 
testation of the proceedings is prima facie evidence of 
the genuineness of its execution. Dobbs and another 
SC acess cvigesnweregencsbecdic Mevdonescers os » 624 
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INDEX. 678 
PRACTICE SUPERIOR COURT. 


1. The order in which evidence is to be introduced, is a 
matter within the discretion of the Court. White vs. 


Walle iastianndvseh anions Pe a nade 106 


2. The 65th rule of Court, is somewhat ambiguous as to 
the filing of an order for the issuing of scz. fa. to make 
parties. The practice of the Courts not having required 
the filing of such order, it will not be interfered with. 
MeDougald, adm’x, vs. Carey, assignee......++. evnieones 185 


3. Where, by consent, a Jury returns a verdict to the 
Clerk—“ we the Jury, find for the plaintiff’: Held, 
that it is regular to allow the verdict amended, by ad- 
ding the amount. Barnes vs. Strohecker....csccceceeere 340 


4, Where a party supposing he had the consent of Sol. 
Genl. to his absence, is not present when his case is 
called, but comes into Court in a few minutes, and be- 
fore judgment is entered on his recognizance: Held, 
that the Court should excuse his absence and arrest the 
judgment. Smith vs. The State.......ccccscssccssscseenes 462 


See Interrogatories. 


PRACTICE SUPREME COURT. 


1. Where the Court below wrongfully refused to grant a 
supersedeas, still, a reversal will not be granted on that 
ground alone. Hamrick et al. vs. Rouse.......... etal. 56 


2. Under the Act of 1850, the transcript of the record 
may be sent up at any time before the first day of the 
term. Hodges vs. Myers, Suydam G Co.srecceverereee 292 
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674 INDEX. 
PRINCIPAL AND AGENT. 


1. Public officers or agents contracting for the State, are: 
not individually liable for obligations assumed in that 











% character. Tucker and another vs. Shorter et al....... 620: 
ree PRINCIPAL AND SURETY. 
eee S 
# 1. The liability of a surety cannot be extended beyond the 
e * actual terms of his engagement ; and will be extinguish- 
i ed by any act or omission which alters the terms of the 
contract without his consent. Taylor et al. vs. The 
GN, Be rinssencnsssnencacnsnsengsansasesaseagivanienen san serves O21 
3 2. It matters not whether the alteration be for his benefit 
: or not. He has a right to stand upon the terms of his 
ey agreement. did. 
§ + 8. The only question in all such cases is, has the identity 
_ of the contract been destroyed? and would the plea 
3 of non est factum be dismissed on demurrer on the 
¢ ground that the bond is the same? bid. 
4 ‘ 4, Ifthe admissions of the principal are made during the 
.¢ transaction of the business for which the surety is bound, 
} they become a part of the ves geste and admissible. 
i Dobbs et al. vs. The Tustices, §-c........cseescec reeves ceees 624 
; See Sheriff’s Bond. 
‘ ; 
. PROMISSORY NOTES. 
* 
* 
“ 1. “Due A B $500 payable on demand” is a good pro- 
7 missory note prima facie. Mitchell vs. the Rome Br. 
wd > 


MN ia ieks ik otis nce biel eensecereenenlen 574 


Fee ssa 


~ See Corporations, 7, 8. Garnishment, 1. 
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INDEX. 675 
PUBLIC OFFICERS. 
See Principal and Agent, 1. 


RAIL ROADS. 
See Corporations, 4 to 8. 
REGISTRY. 
1. A deed attested thus: “Zn presence of A B and C D, 


J. P.” is properly admitted to record. The law pre- 
sumes the witnesses saw the parties sign, seal and de- 


liver. Dinkins et al. vs. Moore et al.......ceccsesssseees 62 

See Deed, 8. 

ROADS AND HIGHWAYS. 

1. To maintain an action for an injury received from an 
obstruction in a highway, two things must concur: an 
obstruction by the fault of defendant, and no want of 
ordinary care by the plaintiff. Branan vs. May........ 136 


SATISFACTION. 


See Contract, 1,2. Equity, 2. 


SCI. FA. 


See Abatement, 2. Bail, 1. Grants. Practice Sup. 
Court, 1. 


SERVICE. 


See Ordinary Court, 1. 
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INDEX. 


SHERIFF. 
1. It is illegal for a Sheriff to sell under a fi. fa. property 
; upon which it has not been levied. Kellogg & Co. vs. 
3 ON ids niccbevigtomnnsnneiricanececesnatenainnas 187 


Thy 2. The Sheriff is not subject to be ruled out of his county. 
of Ibid. 


= — Seo also Hodges vs. Myers, Suydam §¢ O0...seesreeesses 299 
& 8, A Deputy Sheriff may appoint a bailiff to do a partic- 
Bs? ular act, though he cannot appoint a bailiff to do the 
3 general business of his office. MeGuffie vs. The State. 497 
i 4 ie e . 
ae: z 4, Several plaintiffs in fi. fa. may unite in a money mo- 
; es tion against the Sheriff. Zaylor, et al. vs. The Gover- 
| ? MOT, GC rseeeesereenecsesecnossescnessenscenaneseseeeeeseeaeenes 521 | 
§ Pe tae 
ca _. 6. If sued for not levying an attachment, he may prove 


paramount title in another. Dobbs and another vs. 


DOP TMD, Dosis cs cnnvnsnnnensdthanciasessesesesnaneneaphe 624 


pigs ag 





6. The averment of neglect of official duty ought to be 
supported by some proof on the part of the plaintiff. 
Ibid. 


ws, 


tg EDR, 


See Claims and Claim Laws, 2. Courts, 1. Damages, 
5, et seq. 


i ta 


SHERIFF’S BOND AND SURETIES. 


1. Under the Acts of 1799, 1803 and 18465, is it the duty 
of the Judge of the Superior Courts to examine into 
the solvency, as well as the legality of Sheriff's bond? 
Taylor et al. us. The Gov. Ge....s.ereeersesccesese cae 521 


a 





2. Ifa bond be executed by H H & ©, as sureties for 


52 Ta ae PAR Ue pee: octet cone 
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INDEX. 


T and the bond is rejected by the officer appointed to 


take it; and afterwards, without the knowledge of HH ~ 


& C, W is added as a surety, is the bond void as to H 
H&C? Lbid. 


3. A rule absolute against the Sheriff is conclusive against 
him, and prima facie evidence only against the sureties. 


Ibid. 


4, The rule that the whole sum must be given, is never 
applied to an action of debt upon the Sheriff's bond. 
It is only in debt for an escape, under the Statutes of 
Ed. LII and Rich. 1. Ibid. 


5. The only object of our law in requiring the bond, was 
to give more ample security for the faithful discharge 
of duty. Ibid. 


6. At Common Law, the whole penalty on the bond would 
be recoverable ; but under the Statute of 8and9 Wm. 
ITI. ch. 11, (adopted in Ga.) no greater recovery can 
be had than the actual damage done. Ibid. 


See Principal and Surety. 
SLAVES AND FREE PERSONS OF COLOR. 


1. Where the person hiring a slave gives bond, with se- 
curity, for the forthcoming of the slave at the end of the 
year: Held, that this is a specific contract of bailment, 
and that the bailee is not relieved from liability on his 
bond, by showing that the slave ran away without fault 
on his part. Curry vs. Geaulden et al.....ccccceeceeeeers 


2. A hires two slaves of B and gives his note for the hire. 
B takes one of the slaves away, without A’s consent: 


677 
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678 INDEX. 


Held, that this would be a good plea of partial . failure 
of consideration. Tompkins vs. Tigner.....+00..s-see 103 


3. The Colonial Act of 1770, providing a mode for slaves 
to sue for their freedom, is still in force in Georgia. 
Knight pro ami vs. Hardeman et dl..prsccsecoeceeevees 253 


4. The Acts of 1770, 1835 and 1837, afford a full and 
adequate remedy to enable persons of color to assert 
their freedom, and a special case must be made to give 
jurisdiction to a Court of Equity. Ibid. 


5. Under the Act of 1770, any Judge in the State may 
appoint a guardian ad litem, for the alleged free per- 
son of color. J bid. 





6. The laws of Maryland allow manumission to take effect 
when a slave arrives ata certainage. Before that time 
he removes to Georgia, where manumission is prohibit- 
ed. Query. Will Georgia enforce the Maryland Law? 
I bid. 


See Equity, 9. 
SPECIFIC PERFORMANCE. 

See Lquity, 12 to 15. Equity Practice, 10. 

STATUTE OF FRAUDS. 
See Dociniie Meenas of. 

SURETIES. 
See Principal and Surety. 
TROVER. 





See Abatement, 1. 
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INDEX. 
TRUSTS AND TRUSTEES. 


1. The law looks with suspicion upon a contract made be- 


tween the trustee and his cestue que trust; and with 
still more odium upon a purchase made from himself as 
trustee. Still, such contracts are not absolutely void, 
but voidable only. The Lessee of Veasey vs. Graham 


OO GB ccccttiniastiitincsaindneeeeeeee debdits 


2. Where the suit by a trustee is on account of any mat- 


ter which concerns the execution of the trust, then, un- 
less for some reason of necessity, the cestut que trust 
must be made a party. Burney vs. Speer and another. 


3. Every trustee, in Georgia, is entitled to compensation 


for the execution of the duties of his trust. Jdzd. 


4. Asa general rule, the Courts of Chancery will not 


permit a trustee to encroach upon the trust fund or 
sanction an expenditure exceeding the income of the 
estate; but if, from circumstances which do not result 
from the fault of the trustee, there be no income or in- 
terest out of which the trustee may get compensation 
for his care, trouble and attendance in managing the 
fund, then he may receive payment out of the princi- 
pal. Ibid. 


See Hquity, 10. Husband and Wife, 1, 2. 


VENDOR AND PURCHASER. 


See Fraudulent Conveyances. 


VERDICT. 


1. The verdict must comprehend the whole issue or issues 


submitted to the Jury. Woods vs. McGuire’s Chil- 
thcisiien peviihenas esting 
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680 INDEX. 


2. Every reasonable construction is to be adopted in fa- 
vor of the verdict, and if it be informal, the Court will 
work it into form and make it serve. bid. 


8. The Court cannot supply substantial omissions. bid. 


4. Under the Jones’ form of ejectment, the verdict must 
be for or against all the parties. bid. 


5. ** We, the Jury, from the evidence produced, find the 
prisoner guilty of murder,” is a general, and not special 


verdict. McGruffie vs. The State..........scccccccccvece 
See Practice Superior Court, 3. 
WAIVER. 
See Lvidence, 1. 
WILL. 
1. A paper, in form a deed, delivered to an agent of the 


grantor, to be kept by him, and at the death of the 
grantor, delivered to the grantees, is a will and not a 


deed. Welborn vs. Weaver et aleecccccccccccccccccecccecs 267 


2. Whether an instrument be'a deed or a will, does not 
depend upon its form or manner of execution, but upon 
its operation. did. 


3. The intention of the maker may be ascertained not 
only from the instrument itself, but also from extrinsic 
evidence. : bid. 


4. If it is the rule of the Ecclesiastical Courts of England, 
that the evidence of as many as two witnesses is neces- 
sary to prove the execution of a will, it is not the rule 
of this State. Walker, ez’r, vs. Hunter et al........+ 






























INDEX. 


5. Although a person may lawfully move a testator to 
make him executor or legatee, yet, if the testator is of 
weak judgment and easily persuaded, and the legacy 
great, a very strong presumption arises, that the “ mo- 
ving’’ is of a sort not right or lawful—a presumption 
only to be rebutted by evidence that the will was such 
as a man of average mind, morals and family love might 
be supposed willing to make. dzd. 


See Deed, 38. Devise and Legacy, 1. 
WITNESSES. 


1. A witness cannot claim fees for attendance after a case 
has been continued or postponed, although he may not 
have heard the announcement of its postponement. 
Robison vs. Banks......20ee000 eoussenanennieeeeaing ends 


2. The same witness, summoned by the same party, in 
several cases, may charge full fees in each case. Idd. 


3. Upon an issue formed upon an affidavit of illegality to 
a subpoena proven, the account of the witness sworn to 
on subpeena, is prima facie correct until disproved. 


Ibid. 


4. A party, when put upon the stand as a witness, under 
the Act of 1854, is liable to be cross-examined as oth- 
er witnesses now, by law, are. Woodsand another vs. 
tte’ s CMI asian siisesncsssisicctcrendeaon i 


5. The regular mode of conducting the examination of a 
witness, discussed and prescribed. dvd. 


6. The widow, being interested in her year’s support from 
an estate, is an incompetent witness for the administra- 
tor in a suit fo recover property for the estate. John- 
Gon, adm’r, V8. WVorthy....cccccccscseee 
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682 INDEX. 


7. Where a party brings several actions and, by agree- 
ment, the verdict in one decides all, and the agreement 
specified, that in that trial all evidence should be ad- 
mitted which would be admissible in either case: Held, 
that the defendant, in one of the other cases, is a com- 
petent witness. Reéves vs. Matthews.........c00sssceeres 449 





8. The rule as to corroboration of and credit given to im- 
peached witnesses. Haynes vs. The State.........s0000 465 








9. A party to a suit cannot be a witness for himself. 
Janes vs. The Trustees, §e....0.sesececereeeees Veveseeeeees 515 


10. He who alleges a witness to be interested, must show 
it. bid. 
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See Attorney, 1. 
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